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IN THE UTAH COURT OF APPEALS 
THE STATE OF UTAH, ) 
) 
PI a i nti f f an11 Appe 11 ant , ) 
vs., ) 
* 
GRANT S. JOHNSON, ) 
) 
Defendant and Respondent.) 
Pursuant to Rule 35, Rules of the Utah Court of Appeals, 
Plaintiff and Appellant THE STATE OF UTAH hereby respectfully 
petitions the Cour* i -i . < che dismissal of Case No. 
890321-CAr as entered h\ r.he Cour'. n, i:s Memorandi im Decision £:i led 
on Octi.h^r i.b?o^ . 
STATEMENT OF FACTS 
The Circuit Court entered its order dismissing the vandalism 
charges *•• - case MI December ' V ~" *• " u day 
thereaif fjr - . - . :< - r,r\r\ I » !c)89 ;H fol l^wmn day, Monday, 
January "2, l()B,i>, uaii a state and :--ur^ •. . - . ' • t 
PETITION F-'^R REHEARING 
f ---- No, - MI - - *. -CA 
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succeeding business day was Tuesday, January 3, 1989, on which date 
the State's Motion to Reopen Preliminary Hearing was filed in the 
Court below* 
ARGUMENT 
In its Memorandum Decision dated October 30, 1989, this Court 
indicated that the State's Motion to Reopen Preliminary Hearing was 
not timely filed within ten (10) days after the entry of the 
Circuit Court order dismissing the vandalism charges in this case, 
as required by Rule 24, Utah Rules of Criminal Procedure. In so 
holding, this Court overlooked the application of Rule 2(a), Utah 
Rules of Criminal Procedure, which provides as follows: 
(a) In computing any period of time, the day of the act or 
event from which the designated period of time begins 
to run shall not be included. The last day of the period 
shall be included, unless it is a. Saturday, a. Sunday, or 
<L legal holiday. . . . (Emphasis added. ) 
This Rule embodies the principles of statutory construction 
set forth in Utah law. Utah Code Annotated Section 68-3-7 
provides: 
The time in which any act provided by law is to be done 
is computed by excluding the first day and including 
the last, unless the last is <± holiday, and then it is 
also excluded. (Emphasis added.) 
Similarly, Utah Code Annotated Section 68-3-8 provides: 
Whenever any act of a secular nature, other than a work 
of necessity or mercy, is appointed by law or contract 
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to be performed upon a particular day, which day falls 
upon a holiday, such act may be performed upon the next 
succeeding business day with the same effect as if it 
had been performed upon the day appointed. (Emphasis 
added.) 
This same principle has been incorporated into all rules of 
trial and appellate procedure in the State of Utah. See, Rule 
2(a), Utah Rules of Criminal Procedure, supra; Rule 6(a), Utah 
Rules of Civil Procedure; Rule 22(a), Rules of the Utah Supreme 
Court; and Rule 22(a), Rules of the Utah Court of Appeals. 
Under Utah law, when a holiday falls on Sunday, then the 
following Monday shall be the holiday. Utah Code Annotated Section 
63-13-2(b). In this case, because January 1, 1989, fell on a 
Sunday, the following Monday (January 2, 1989) was observed as the 
holiday. The next regular business day was on Tuesday, January 3, 
1989. 
In this case, the Circuit Court entered its order dismissing 
the vandalism charges on December 22, 1988. The tenth day 
thereafter fell on Sunday, January 1, 1989. The following day 
(Monday, January 2, 1989) was observed as a state and federal 
holiday. Therefore, the next succeeding business day was Tuesday, 
January 3, 1989, on which date the State's Motion to Reopen 
Preliminary Hearing was filed in the Circuit Court. 
3 
Rule 24, Utah Rules of Criminal Procedure, requires that a 
motion for new trial be made within ten days after imposition of 
sentence; or, as this Court ruled in its Memorandum Decision, 
within ten days after the entry of the Order of Dismissal • The 
State respectfully submits that this Court overlooked the 
application of the foregoing statutes and Court Rules in entering 
the Memorandum Decision; and that the Motion to Reopen Preliminary 
Hearing was timely filed within the requisite time frame, as 
established by law. See, Glad vs. Glad, 567 P.2d 160 (Utah 1911); 
K. O. v. Denison, 748 P.2d 588 (Utah App. 1988). 
The State further submits that, as the timely equivalent of 
a motion for new trial under Rule 24, its Motion to Reopen 
Preliminary Hearing tolled the time for appeal of the order of 
dismissal, and constituted a good faith effort to comply with the 
guidelines set forth in State v. Brickey, 714 P.2d 644 (Utah 1986). 
In the Memorandum Decision, this Court observed that the State was 
"free to refile charges within the limitations of Brickey" . The 
State's Motion to Reopen Preliminary Hearing was clearly intended 
to accomplish just that. However, in reliance upon Brickey, until 
the Court below had ruled on that Motion, the State believed that 
the order of dismissal was not yet final, and that the time for 
appeal had been tolled; and, therefore, did not file its direct 
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appeal until the Circuit Court denied the Motion to Reopen 
Preliminary Hearing under Brickey. 
CONCLUSION 
For all of the foregoing reasons, the State respectfully 
submits that its Motion to Reopen Preliminary Hearing was timely 
filed in the court below, which filing tolled the time for appeal 
of the order of dismissal in this case. The State further 
respectfully submits that this Court erred by overlooking the 
applicable statutes and Court Rules regarding the computation of 
time, in finding that the State's Motion to Reopen Preliminary 
Hearing was not timely filed. Therefore, the State respectfully 
petitions that this Court grant a rehearing in this case, and 
proceed to hear the appeal of this case on its merits. 
DATED this 13th day of November, 1989. 
PATRICK B. NOLAN 
Deputy Garfield County Attorney 
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CERTIFICATION 
I, PATRICK B. NOLAN, counsel for petitioner, the STATE OF 
UTAH, in this action, do hereby certify that the foregoing Petition 
for Rehearing is presented in good faith, and not for delay. 
Patrick B. Nolan 
STATE OF UTAH ) 
) ss. 
COUNTY OF CACHE ) 
The foregoing certification was acknowledged before this me 
/' 
13th day of November, 1989, by PATRICK^B/7NOLAN. 
LC 
Residing at North Logan, Utah 
Commission expires 11-28-89 
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of November, 1989, to: 
Ronald J. Yengich David J. Bird 
Attorney for Respondent Richards, Bird & Kump 
175 East 400 South, #400 Attorney for Respondent 
Salt Lake City, UT 84111-2314 333 East 400 South, #200 
Salt Lake City, UT 84111 
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James C. Bradshaw 
Salt Lake Legal Defender Association 
Attorney for Respondent 
424 East 500 South, Suite 300 
Salt Lake City, UT 84111 
Patrick B. Nolan 
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